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Huitcii States ffnurt nf Appeals 

For the Second Circuit 


Niagara Mohawk Power Corporation, 

Petitioner, 

Federal Power Commission, 

Respondent, 

Town of Massena, New 'i ork, 

Intervenor. 


BRIEF OF PETITIONER 
NIAGARA MOHAWK. POWER CORPORATION 


Preliminary Statement 

By order issued July 23, 1075 (liba),* respondent Federal 
Power Commission (“FPC”), at the request of intervenor 
Town of Massena, New York (“Massena”), instituted an 
investigation under Section 20T> of the Federal Power Act 
(“Act”), lfi U.S.C. §824e, into allegations hy Massena 
against petitioner Niagara Mohawk Power Corporation 
(“Niagara”). Niagara then moved before the FPC to dis¬ 
miss said investigation. The FPC, in orders issued Sep- 


• Citations followed by the suffix ‘ - a” refer to pages in the Joint 
Appendix herein. 
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tember 25, 1975 (S4a) and November 13, 1975 (105a) (“the 
subject orders”), denied Niagara s motion and Niagara s 
application for rehearing. 

On December 2, 1975, Niagara filed the present Petition 
for Review (133a) of the subject orders in this Court. 

The subject orders have been published, respectively, at 
40 Fed.Reg. 45478 (October 2, 1975) and 40 Fed.Reg. 54297 
(November 21, 1975). 

Question Presented 

Did the FPC err in issuing the subject orders and in 
determining that it had jurisdiction to conduct the investi¬ 
gation instituted by its order issued July 23, 1975? 

Facts 

A. The Proceeding He fore the h PC, 

On April 14, 1975, pursuant to Section 205 of the Act, 
10 U.S.C. § 824d, Niagara submitted for filing as a rate 
schedule a transmission agreement dated March 7, 1975 
(the “Con Fd-Niagaru transmission agreement”) between 
Niagara and Consolidated Edison Company of New York, 
Inc. (“('on Ed”). Said agreement provided that Niagara 
would transmit, or wheel, power over Niagara’s system 
from its connection with the Rochester Gas and Electric 
Corporation to Con Ed’s Pleasant Valley 345 Kv substa¬ 
tion. Said transmission agreement and the services to be 
performed by Niagara thereunder were to terminate, and 
in fact diil terminate, on October 31, 1975. Massena was not 
a party to the Con Ed-Niagara transmission agreement. 




The* proposed filing of tin- Con Hd-Niagara transmission 
agreement was notic'd !>y tho Kl’C on April l''. 1975 and 
was assist'd Fl’C Docket No. K-9379 ("Docket K-9379”). 

On May 5, 197.'). Massena filed a Protest and Petition to 
Intervene in Pocket K-9379 ("Protest and Petition”) (.»a). 

At the heart of its Protest and Petition, Massena made 
the three following allegations: 

(1) that Niagara had "refused” • to “affirmatively com¬ 
mit itself" to transmit power from the Power Authority of 

•In its Offer to Purchase Electric Properties of the Niagara 
Mohawk Power Company [xh'.J hy the Town ot Massena, New 
York (Protest and Petition, Exhibit A) Massena offered (19a- 
20a) : 

“To enter into an agreement with the Company tor the de¬ 
livery of power through the Company s Browning and An¬ 
drews substations and certain ll.i-Kv transmission lines and 
facilities for transforming and delivering power from the 
Power Authority of the State of New \ ork to Massena on 
terms and conditions mutually agreeable to the parties; 
prooitltd that Massena will be required to pay no more than 
reasonable charges for the service under generally recognized 
utility rate-making standards, and; provid'd furtbir that any 
resulting contract between the parties will he for a time cer¬ 
tain to accommodate the needs of Massena and the < ompany. 
(Emphasis in original ] 

Subsequently, in the course of exchanging requests for infor¬ 
mation on a number of subjects, one ot which was the possibility 
of Niagara s agreeing to w heel power tor Massena t see Protest 
and Petition, Exhibits C-I at 2'ta .“Uai. Massena stated that 
Niagara’s “response concerning transmission services is absolutely 
noil-responsive and can only tie voHsiru'd as negative i Protest 
and Petition, Exhibit E, tit Tla, emphasis added). Subsequently, 
citing Olt<r Tail I’oin r Vo. v. I 410 I'.S. oMi i 19711), Massena 
threatened to bring a treble damage lawsuit against Niagara under 
the anti-trust laws "in an appropriate Federal District Court" it 
Niagara “continues to refuse" to transmit power for the proposed 
Massena utility (Protest and Petition, Exhibit <1. at ttia). At 
that point. Mr. Martin. Niagara's sen.or vice president and general 
counsel, replied; "I am not aware that Niagara Mohawk to date 
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the state of New York (“PASXY”) to a proposed munici¬ 
pal electric system which Mnssena was seeking to establish 
(see Protest and Petition, at 10a-13a); 

(2) that the filing of the Con Kd-Xiagara transmission 
agreement “is an integral part of an interstate program 
and combination to unlawfully monopolize the electric util¬ 
ity industry" (Protest and Petition, 12a); and 

(3) that the Con Kd-Xiagara transmission agreement 
“if accepted and approved by the Commission, will finan¬ 
cially strengthen Niagara ...” and produce revenues which 
“will he unlawfully used by [Niagara] in an effort to resist 
the establishment of a municiple [.s/e.] electric system in 
Massena through advertising, legislative efforts in X w 
York, and in its dealing with PASX\ (Protest and Peti¬ 
tion, 13a, subparagraph (g), and 14a, subparagraph (k)). 

As to Niagara’s albged “refusal” to wheel power for the 
proposed Massena municipal utility, Massena stated: 

“Massena <lor a not ask tins Commission to order 
Xiatfani Mohawk to transmit CASS 1 power in recotf- 
it it ion that this Coin mission Inis no autlmrit // to do so. 
Cf. tlttir Toil I‘on i I Co. v. Cnitrd States, su/ira. [410 
C.S. 300 (1073) |. Massena does ask for a bearing 
on the anticompetitive allegations raised and a rejec¬ 
tion of the filing, assuming Massena can establish, 
tinough probative evidence, its claims." (Protest and 
Petition, I4a-lf>a\ emphasis added.) 

As to Massena’s allegations that the Con Kd Niagara 
transmission agreement was part of an unlawful “eombina- 

has refused or ‘continues to refuse to transmit P AS W livdro- 
clectrie power for the prospective account of the 'I own of Massena 
(Protest anil Petition, Kxhibit II, at .'(Sa). 
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tion to . . . monopolize” and tlint tli«* revenues from the 
agreement would In* "sed to further and strengthen said 
combination, Massena did not say how tin* alleged “combi¬ 
nation" works* or how nnu*h of tin* proposed revenues from 
tin* Con Kd-Xiagara transinis>ion agreement wonhl In* un¬ 
necessary for propor purposes and would In* available to 
fund tin* unlawful “combination." 

Tims, tin* only fact even nll< A by Massenn in support 
of any of its charges is Niagara’s “refusal” to commit to 
wheel power when and if the proposed Massenn utility 
should become a reality. 

Accordingly, in its Protest and Petition, Mnsscna re¬ 
quested as relief only that the Commission (1 ) allow Mas- 
sena to intervene as a party in Docket K-P37H, CD reject 
or, alternatively, suspend for live months the filing of the 
Con Kd Niagara transmission agreement and order a hear¬ 
ing on Massena’s allegations, and (3) order an immediate 
conference of the parties “for the purpose of negotiating an 
interim settlement to avoid injury" to Con Kd l Protest and 
Petition, 10a). 

Con Kd and Niagara both opposed Massena’s Protest and 
Petition on tin* grounds that it hud no relation to tin* mte, 
i.e., the Con Kd-Niagara transmission agreement, before 
the KPC in Docket K-!»37!> and that Massenn had shown 
no adequate support for its charges. 


• In its Protest and Petition, Massenn asked the FPC to “order 
an immediate ennferenee of the parties tor the purpose nego¬ 
tiating an interim settlement to nroul injury to ( onsoliilatrd 
Edison." (lfia; emphasis added.* It must he assumed that 
Massenn did not consider Con Kd to he a member of the alleged 
“combination.’’ 


/ 



By order issm-d June J. 1!>75 f. r >4a) tin* FPC accepted 
tin* Con K<I Niagara transmission agreement for filing as 
a rate schedule and denied Massena’s motion to reject or 
suspend the operation of said rate schedule. Said order 
also permitted Massena to intervene in Docket lv!M7J, 
however, providing that Massena’s participation he limited 
to matters specifically set forth in the Protest and Petition 
and that Massena’s intervention "not he construed as rec¬ 
ognition hv the ('ommission tin, [ MassenaJ might be ag¬ 
grieved because of any order or orders of the Commission 
entered in this proceeding. In making the June l!h•) 
order, the FPC stated: 

“Specifically, tin* proper issue for the Commission s con¬ 
sideration is whether the rate proposed herein is just 
and reasonable, as well as free from undue preference 
and discrimination. 

• • • • • 

“The Commission's review of Niagara Mohawk's fil¬ 
ing indicates that the proposed rate schedule is just 
and reasonable and is indeed free of undue preference 
and discrimination and shall therefore be accepted for 
filing a*ul approved. 

“Although we find that granting Massena’s petition 
to intervene by Massena may be in the public interest, 
we find that the Motion for rejection or suspension 
should be denied. After careful review, we believe the 
latter does not address the issue presented for con¬ 
sideration under this filing, that is, whether the pro¬ 
posed rate schedule for the Niagara transmission serv¬ 
ice between Rochester and Con Kd provides for just 
and reasonable rates consistent with the public inter 
est. Massena’s argument is basically that Niagara is 
acting in an anti competitive manner because it refused 
to agree to wheel I’ASNY power to Massena in the 
event that Massena establishes a municipal electric 
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distribution system. Massena argues that it is there¬ 
fore appropriate to reject or suspend and set for hear- 
inir Niagara s rate schedule for service to Consolidated 
l-Mison since approval of the instant rate schedule ‘will 
financially strengthen Niagara' in its alleged efforts to 
•resist the estahlishment of a municipal electric system 
in Massena through advertising, legislative efforts in 
New York, and in its dealings with PASXY.’ 

“Our review of Massena’s pleadings, and the re¬ 
sponses thereto, indicates that a reasonable anil suf¬ 
ficient nexus has not been established by Massena 
between the alleged monopolistic, anticompetitive prac¬ 
tices and designs of Niagara and the proposed electric 
transmis ion service agreement herein filed with the 
Commission. Moreover, without demonstrating sub¬ 
stantial anticompetitive practices, Massena has tailed 
to indicate what possible harm it will experience as the 
result of the instant rate schedule filing. As conceded 
by Massena. tlm ('ommissioii i.- not authorized to compel 
Niagara to enter into an agreement to provide electric 
transmission service to Massena. Massena’s desire to 
establish a municipally owned and operated electric 
distribution system i> unrelated to the immediate issue 
raised in this filing.” (55a. 50a-57n; footnote omitted) 

Massena moved for rehearing and/or clarification of the 
June 2, l!t75 order. In its motion, Massena stated (Town 
of Massena Application for Rehearing And Or Clarifica¬ 
tion of Decision and Order of the Federal Power Commis¬ 
sion, at fi2a): 

“The Commission by allowing Massena to intervene 
while simultaneous!) accepting the transmission agree 
merit for filing and allowing it to become effective, 
seems to have allowed intervention into nothing.” 

Massena incorporated h\ reference in its motion all of the 
allegations of the Protest and Petition, but Massena added 
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nothing to those alb gations except to sa\ that Xiagaia hud 
not denied “that it has refused to agree in principle to 
wheel I’ASXY power to Massena upon establishment of a 
municipal utility’ and that Niagara had admitted that, as 
a matter of course, it enters into transmission agreements 
with investor-owned and consumer-owned utilities and v.ith 
governmental agencies. Massena then stated: 

"I'nder these circumstances, Massena must impure of 
this Commission whether it feels it lacks the authority 
to rectify what appears to be discrimination by Xiag- 
ara Mohawk in execution of transmission agreements, 
all or most of which are subject to the jurisdiction of 
tliis Commission.” (t>la-ti2a) 

In making such inquiry, Massena made no reference to the 
earlier statement in its Protest and Petition that “this 
Commission has no authority" (14a I to order the execution 
of transmission agreements. 

Indeed, in its rehearing clarification motion, Massena 
went on to state: 

"... Massena continues to believe that this Commission 
has ongoing jurisdiction and a role to play where com¬ 
plaints of discriminatory treatment are lodged against 
regulated utilities’ practices in connection with trans¬ 
mission agreements that are clearly subject to this 
Commission’s jurisdiction under Sections L’tln and 2()ti 
of the Federal Power Act.’ (ti.la) 

Massena also suggested: 

•* . the Commission possibly intends an investigation 
into Niagara Mohawk’s contracting practices with in- 
Nestor owned and consumer owned utilities and with 
governmental agencies, ...” ((ilia) 







9 


The FPC in its order issued .July 123. 1979 (66a), granted 
Massena’s application t\»r rehearing and. as suggested by 
Massena, ordered the institution of an investigation pur¬ 
suant to Section 206 of the Act ("the investigation"). The 
investigation was ordered in Dockrt E-'.Ki79, where, the 
FPC had stated, the issue was “whether the proposed rate 
schedule for the Niagara transnn don service between 
Rochester and Con Ed provides for .just and reasonable 
rates consistent with tin* public interest’’ (5(!a). The order 
instituting the investigation gave no additional or amended 
statement of the issue(s) before the FPC in Docket E-9379, 
nor did it set forth any operating standards or boundaries 
for the investigation or express what, if any, relationship 
is alleged to exist between the investigation and Docket 
E-9379. Indeed, the I’l’C said only: 

"In view of the allegation raised h\ the intervenor 
Massena herein, that Niagara’s rate tiling is part of 
an interstate program to unlawfully monopolize the 
electric utility industr\ and discriminate against the 
establishment by Massena of a municipal energy sys¬ 
tem. we find it is proper and appropriate in the public 
interest that the Application for Rehearing should be 
granted and an investigation pursuant to Section 206 
of the Federal Power Act be instituted.” (titia) 

On August 12. 1979. Niagara moved to dismiss the inves¬ 
tigation which the FPC had ordered. In said motion, 
Niagara recited the undisputed fact that it transmits power 
from PASNY to every municipalit> relying on PASNY 
power and li ted the municipalities so served (Motion to 
Dismiss Investigation Directed Pursuant to Order Issued 
July 23, 1979 Granting Rehearing. Etc., at 73a 74a). Niag- 
further argued that the FPC lias no jurisdiction under 
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Section 200 of the Act to investigate Massena's charges 
and that said charges were unsupported and without merit. 

By order issued September 25, 1075 (S4a), the FTC de- 
nied Niagara’s motion to dismiss, hut made onl\ the iol- 
lowing statement in explanation of its order: 

“Our review of the pleadings filed in this docket 
with regard to the allegations of anticompetitive prac¬ 
tices by Niagara indicates we do not have sufficient 
facts before us in order to formulate a decision. Mas- 
sena alleges it lias been disadvantaged by Niagara’s 
discriminatory treatment. We believe an investigation, 
pursuant to Section 20b of the Federal Power Act, as 
previous!v ordered, is necessary to explore that al¬ 
legation.” (85a) 

Accordingly, on October !), 1075, Niagara moved for re¬ 
hearing of Niagara’s motion to dismiss the investigation. 
In said motion, Niagara again urged that the FPC was 
without jurisdiction and should dismiss the investigation 
because there was no “'rate or practice . . . aitecting 
such rate,” as required by Section 20b, involved. Thus, 
Niagara recommended that Massena, il aggrieved, seek 
redress in a Federal District Court after the model of Otter 
fail power Co., supra. Niagara also averred that it had 
not “refused” to transmit power for Massena, and Niagara 
requested modification of the order and dates tor filing 
testimony in the investigation. 

In opposition to Niagara's application for rehearing, 
Massena stated, in part: 

“Since Niagara Mohawk’s practices are subject to 
this Commission’s jurisdiction along with PASNY’s, 
and since Niagara Mohawk owns and operates the 
backbone transmission system in the Massena service 
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area, it becomes apparent that this Commission does 
have jurisdiction to consider Massena’s allegations. 

“If Massena prevails and establishes its allegations, 
the Commission is empowered to enter an appropriate 
order requiring Niagara Mohawk to deal in a non- 
disoriminatory manner with all entities seeking trans¬ 
mission services under Section 120b and to require de¬ 
livery of PASXY power to Massena in a manner 
consistent with license conditions imposed under lb 
U.S.C. $8:20.” (lOOa-lOla) 

In the context of Massena’s charges, such an FPC order 
to "deal in it non-disoriminatory manner with all entities 
seeking transmission services” would amount to an order 
that Niagara enter into a transmission agreement with 
Massena. Thus, Massena had come full circle from its 
earlier "recognition that this Commission has no authority” 
to order Niagara to transmit power for Massena (Protest 
and Petition, 14a-lfm) to a position that the FPC does 
have authority to order such transmission. Massena sug¬ 
gested several routes through which it attempted Indirectly 
to derive power for the FPC to order a transmission agree¬ 
ment from FPC authority in other areas. 

P,v order issued November 13, 11175 (105a), tin 1 FPC 
modified the procedural dates of the investigation, but 
denied rehearing of Niagara's motion to dismiss the inves¬ 
tigation. The FPC stated: 

“After careful review, we believe that the allegations 
raised by Massena warrant an investigation and that 
the Commission has jurisdiction under Section 1200 of 
the Act to proceed with that investigation. Niagara 
misinterprets the scope of Section l20(i when it asserts 
an existing rate must be the condition precedent to our 
entering into an investigation and must be the subject 
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of that investigation. Section 200(a) makes not only 
•anv rates, charges, or classification’ the proper subject 
of an investigation, but also ‘any rule, regulation, 
ticc, or contract affecting such rate, charge, or classi¬ 
fication’ (emphasis supplied)." (lt» s a-100a) 

On December 2, 1975, Niagara filed its Petition for Re¬ 
view in this Court. 


U, (.onrue «/ llie Invesliftalioii to Hole 

In its order issued November 13, 197u (105a), the H t 
ordered that .Massena serve its testimony and exhibits in 
the investigation by November 25, 1975. Service of the 
1<TC staff’s testimony and exhibits, service ot Niagaias 
testimony and exhibits and a hearing were scheduled for 
later dates. 

Massena has never filed its testimony and exhibits. In¬ 
stead, it has tiled a series of requests to defer the investi¬ 
gation. Thus, on November 21, 1975, Massena requested 
that the service < ts testimony and exhibits be deferred 
until January it, 197(5 (Ilia). On December 29, 1975, Mas¬ 
sena requested that the service of its testimony and exhibits 
be further deferred until February 2S, 1970 (140a). 

On February 4, 1970, pursuant to Section 202(b) of the 
Act, Hi C.S.C. §824a(b), Massena filed with the l*’P( an 
Application for Order Directing the Establishment of 
Physical Connection of Facilities (144a). In said applica¬ 
tion, Massena states: 

“As the Commission is aware, there is now pending 
in Docket No. E-9379 an investigation of Niagara 
Mohawk’s alleged refusal to commit to transmission for 
Massena and Niagara Mohawk’s s>stemwide transmis¬ 
sion practices. Massena contends there that this Com- 
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mission does have jurisdiction to order Niagara 
Mohawk to ‘wheel’, hut Massena recognizes that the 
issue is not free of doubt. While not recognizing a 
lack of jurisdiction in this Commission. Massena be¬ 
lieves that the issue need not be decided in the context 
of this Application. Massena further believes that 
a deferral of the investigation in E-9370 is in order 
inasmuch as events in the next two months may render 
the matter moot. 

“Massena further requests a deferral of procr >d- 
ings in E-9379 pending resolution of this Application. 

(149a-150a, 154a) 

Apart from Massena's requests for deferral, the only 
activitv in the investigation has been the service of a Notice 
and Application for Depositions and Application for Issu¬ 
ance of Subpenas for Deposition and Production of Docu¬ 
mentary Evidence ("Notice and Application”) by Massena 
on November 25. 197.) (115a). 

Tn support of its Notice and Application, Massena of¬ 
fered only tin* unexplained and unsupported assertion “that 
the depositions and documents requested are material and 
relevant to this case and that it is essential to Massena to 
have these documents and take these depositions in order 
to prepare and prove its case in the above-captioned 
docket” (119a, 122a-123a and 12Ca). 

Massena asked that each of three proposed Niagara wit¬ 
nesses produce “any and all documents that are in his 
possession or control ns related to the matters upon which 
Massena proposed to examine him. Massena further stated 
that: 

ill,. |.(i,|iie<tcd documents nnhidi hut (iii tint litti- 
ltn! to agreements, contracts, memoranda, letters, 
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studios, reports, inquiries, applications. crrespon- 
donoe (Hid the HI,->" (1 Ida, 1‘Jlia ami l--'>a; oiiiplmsi • 
added). 

Massena proposed that it examine inch of tie* three 
Niagara witnesses with regard to tin following six suit 
jects: 

“a. any and all rates, schedules, correspondence, 
feasibility studies, applications, negotiations, meet¬ 
ing's, agreements, documents, discussions and memo¬ 
randa which culminated in or resulted from any 
contractual arrangements for tin transmission ol elec¬ 
tric power and energy hetweeii Niagara Mohawk and 
any investor-owned electric utilitv system; 

“h. any and all rates, schedules, correspondence, 
feasibility studies, applications, negotiations, meet¬ 
ings, agreements, documents, discuss.ons and memo¬ 
randa which culminated in or resulted from any 
contractual agreements for the transmission of elec¬ 
tin' power and energ\ between Niagara Mohawk and 
any municipal or consume! owned electric utility sys¬ 
tem or any electric utility cooperative system; 

“c. any and all meetings, discussions, feasibility 
studies, correspondence, documents, reports, agree¬ 
ments ami memoranda which culminated in or resulted 
from Niagara Mohawk's refusal to negotiate or bar¬ 
gain in good taith with Massena tor a contiact toi 
the transmission of electric power and energy from 
the Power Authority of the Stati ot New \ ork to 
Massena : 

“d. an\ and all meetings, discussions, feasibility 
studies, correspondence, documents, reports, agree¬ 
ments and memoranda which culminated in 01 lesiilted 
from Niagara Mohawk’s refusal to negotiate or bar 
gain in good laith with or enter into a eoiittaotiwd 
relationship with any municipal or consumerowned 
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electric utility system or electric cooperative utility 
system which sought a contractual relationship with 
Niagara Mohawk for the sale or transmission of 
electric power or energy; 

"e. all expenditures of funds by Niagara Mohawk, 
including but not limited to, expenditures tor ad\er- 
tising and legislative efforts in New ^ork; 

“f. the form, nature and extent of advertising and 
legislative efforts undertaken by Niagara Mohawk.” 
(117a-119a, I2la-122a and 124a-125a) 

Massena requested the foregoing information for the pe- 
riod from January 1, 1905 to the present (119a, 122a and 
125a). 

Accordingly, Masscna's reipiests would have required. 
inter III id, the production of information as to nil Xiagara 
expendituri .s for more th in JO gears. 

By letter dated December 3, 1975, FTC staff counsel 
called for an informal conference among the lawyers for 
all of the parties in Docket E-9379 to be held on December 
12, 1975 at the FPC offices (135a). Massena requested that 
the FPC postpone action on its Notice and Application 
pending the December 12. 1975 conference. 

At the December 12, 1975 meeting, counsel for Massena 
abandoned the requests made in the Notice and Application 
and Stated that Massena would submit new requests for 
subpoenas and depositions. See ' i. affidavit <-t Milton S. 
(Jould, sworn to February 19, 197<i. in opposition to the 
FPC’s Motion to Dismiss Petition for Review herein.* No 

•Said motion was denied from the benoh on February -4. 1970 
without prejudice to a renewal thereof upon the argument of the 
Petition for Review herein. 
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such now ro<|Uosts have to date been filed b\ Massena, 

however. 


POINT 1 

The Suhjeol Orders Should He Reversed. 

\, There Is \o "little or "l‘ructice , . . 

Affect inti Such II tile" III col veil II ere 

Section 206 of the Act, 16 I'.S.C. §S24e, provides, in 
relevant part: 

“(a) Whenever the ('ommission, after a hearing 
had upon its own motion or upon complaint, shall 
find that any rate, charge, or classification, demanded, 
observed, charged, or collected by any public utility 
for anv transmission or sale subject to the jurisdic¬ 
tion of the Commission, or that any rule, regulation, 
practice, or contract afjtvl'mtj such rate, charge, or 
classification is unjust, unreasonable, unduly dis¬ 
criminatory or preferential, the Commission shall 
determine the just and reasonable rate, charge, classi¬ 
fication, rule, regulation, practice, or contract to be 
thereafter observed and in force, and shall fix the 
same In order.” (Emphasis added.) 

The investigation here was ordered b\ the FIT m Docket 
E-D37H. The only “rate” or “practice . . . affecting such 
rate” involved in said docket was the Con Ed-Xiagara 
transmission agreement. I he only issue in said docket was, 
as stated by the FIT in its order of dune 2, 11175 (56a), 
“. . . whether the proposed rate schedule for the Niagara 
transmission service between Rochester and ( on Ed pro¬ 
vides for just and reasonable rates consistent with the 
public interest.” 


I 
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• 4. 
*V. 


Thus, ns to Massena’s Protest and Petition, the FPO 
found (5fia-57a): 

“After careful review, we believe fMnssena’s Protest 
and Petition 1 does not addn s - the issin * presented 
for considi ration undti tin >■ fdina. flint is, whi ther 
tin proposi (1 rntr schednh tor the A ia/iara trans¬ 
mission serein 1 In’twi i n llnchcster and Con Kd pro¬ 
vides for just und reasonabh rotes consistent with 
the public inti test. Massena's arpument is basically 
that Xianara is aetinp in an anti-eoinpetitive manner 
because it refuses to apree to wheel PASXA power to 
Massena in the event that Massena establishes a mu¬ 
nicipal electric distribution system. Massena argues 
that it is therefore appropriate to reject or suspend 
and set for hearing Xiairara’s rate schedule tor ser¬ 
vice to Consolidated Kdison since approval of the 
instant rate seliedme'will financially strengthen Xiap- 
ara' in its alleged efforts to 'resist the establishment 
of a municipal electric system in Massena throuph 
advertising, legislative efforts in New A oik. and in 
its dealings with PASXY." 

“Our review of Mnsst no's pleodinys, ond the re¬ 
sponses thereto, indicat< s thot o reasonabh ond suffi¬ 
cient m rus has not Let n established bji Massena 
between the alleipd monopolistic, anticompetitive 
print ids and designs of X input a and tin proposed 
electric transmission sett tee apreennnt lieiein fill d 
with the ('ominission, Moreoei t, without denioiistrat- 
inp substantial anticonipelitin practices, Massena 
lias fail'd to indieati what possibh harm it will ex¬ 
perience as the result of tin instant rate schedule 
fHiiip. As conceded b\ Massena, the ( ommission is 
not authorized to compel Xiaparn »n enter into an 
agreement to proviile electric transmission service to 
Massena. Massi no > di 'ite to > staldish a maim ipalh/ 
owned and operated electric distribution system is 
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unrelated to the immediate issue rais'd in this filing 
(Footnote* omitted; emphasis added.) 


Massena never alleged that the ('on Kd-Siagara trans¬ 
mission agreement rate was angthing other than just and 
reasonable. Indeed, the FIT found that "tin- proposed rate 
schedule is just and reasonable* and is indeed tree ol undue 
preference and discrimination and shall there!ore be ac¬ 
cepted for filing and approved”. (68a) 


Massena moved for rehearing and/or clarification ot the 
FIT’s June 2, 1!»75 Orde r, suggesting an investigation into 
Masse-na’s charge's against Niagara (se*e* 62a). The* FIT, 


in its order of July 23, 1675 ucceeled to Masse-na’s sugges¬ 
tion to the* e*xte*nt of instituting the pe-nding investigation. 
The FIT, did not, however, withdraw or in any re*spe*ct 
modify its acceptance* for filing as a rate* schedule of the 
Con Kel Niagara transmission agreement.* 


Subsequently, upon Niagara’s application tor re-hearing 
of Niagara’s motion to dismiss the* investigation, the* FIT 
state-el (107a): 

“With re*spe*ct to Niagara’s contention that since 
no rate has be*e*n established, the* Commission has no 
jurisdictional basis to investigate* a continuing le-lusal 
to eleal, Massena elec-lares that Niagara’s action has 
an impact on jurisdictional rates. I hat is, Miagaia 
cre*ate*s higher rales for jurisdictional customers whe*n 
it refuses to fully utilize its transmission lines ami, 
as a conseqimnce*, lower re*ve*nue*s. Hence, a practice 
which affects rates within the meaning of Section 


• The C«m Kd-Niagara transmission agreement thus went into 
elVe. t ami, having he. n fully pert'oniie d by the parties according 
to its terms, expired on October HI, lhei. 
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20fi(a) is » stahlisln <1, according to Massena. In addi¬ 
tion, the burring of a competitor's entry into tin* 
electric utility industry has an impact on rates." 

If Niagara had, in fact, been engaged in the practices 
charged by Massena. then the Con Ed-Xiagara transmis¬ 
sion agreement rate must have been unreasonably high as 
a result of such practices, along with Niagara's other rates. 
That Massena could not even ullrt/e, much less prove, any 
unreasonableness or impropriety \\hatsoe\ei in tin* ( on 
Ed-Xiagara transmission rate, and that the h IV found 
said rate to be ‘‘.just and reasonable” and “tree of undue 
preference and discrimination, contradicts any geneial 
thesis that Niagara was engaged in improper transmission 
practices "affecting . . . such rates . 

||. 77,/•/»(. Hits \o Jurisdiction Over I lililies' Derisions 

to Make Or ><»/ Make Agreements to M heel Power 

The only factual allegation which Massena has made in 
support of its charges against Niagara is that Niagara 
“refused” to commit itself to transmit power from PASNY 
to the proposed Massena municipal electric utility it and 
when such utility should come into existence. 

In otter Tail Pour, ('<>. v. I'.S., snprn, the Court (per 
Douglas, ,1.) stated, 410 I .S. at 373-<4, .4, 

“There is nothing in the legislative history which 
reveals a purpose to insulate electric power companies 
from the operation of the antitrust laws. To the con¬ 
trary, the history of Part II of the Federal Power 
Act indicates an overriding policy of maintaining com¬ 
petition to the maximum extent possible consistent 
with the public interest. As originally conceived. Part 
II would have included a •common carrier’ provision 
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making it ‘tin* duty of every public utility to . . . trans¬ 
mit energy for any person upon reasonable request. 

. . In addition, it would have empowered the Fed¬ 
eral Power Commission to order wheeling it it found 
sueli action to lie “necessary or desirable in the public 
interest.’ II.R. .>423, 7th Cong.. 1st Sess.; S. 172f>. 
74th Cong., 1st Sess. These provisions were elimi¬ 
nated to preserve ‘the voluntary action of the utilities.’ 
S.Rcp. No. 021, 74th Cong., 1st Sess., 1!). 

••It is clear, tlu n. that Congress rejected a pervasive 
regulatorv scheme for controlling the interstate dis¬ 
tribution of power in lavor ot voluntary commercial 
relationships. 

• • • 

“So far as wheeling; is concerned, then* is no au¬ 
thor'd v granted the Commission under Part II of the 
Federal Power Act to order it. for the bills originally 
introduced contained comm >n carrier provisions which 
were deleted. The Act as passed contained only the 
interconnection provision set forth in 2(>2 (b). The 
common carrier provision in the original bill and the- 
pow*r to direct wheeling .veil* left to the ‘volun¬ 
tary coordination of electric facilities. ” (Footnotes 
omitted.) 

The Court in Ottn Tail was unanimous in agreeing that 
Congress had not given the FPC jurisdiction over utilities’ 
decisions to make or not make wl. : ng agreements. Thus, 
Justice Stewart, in an opinion in \ »»ch he was joined by 
Chief Justice Iturger and Justice Uchnquist, stated, 4IH 
U.S. at 383-380: 

“In considering the bill that became the Federal 
Power Act of 1113.'), the Congress had before it the 
report of the National Power Policy Committee on 
Public-Ftility Holding Companies. That report chiefly 
concerned patterns of ownership in tin* power indus- 
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trv and tin*« \ i 1 - of concentrated i vvnership by holdinp 
companies. Tin* problem that Ownrress addressed in 
fashioninp a repulatory system r<•tl*M*t1 a purpose 
to prevent unnecessary financial concentration while 
recognizing the 'natural monopoly’ aspects, and con¬ 
comitant efficiencies, of power generation ami trans¬ 
mission. Tile report stateil that 

‘fwlhile the di-lr'hution of pas or electricity in 
anv piven conn dty is tolerated as a 'natural 
monopoly’ to i id local duplication of plants, 
there is no justification for an extension of that 
idea of local monopoly to embrace the common 
control, by a few powerful interests, of utility 
plants xdlhii'l niii miiit'i Stnh > oml tohilhi 
iiiii unlit'I' il in n/n till inn. S. IJep. No. hill, (4th 
Coup.. 1st Ses>., (Kmphasis added.) 

‘•The resulting statutory system left room for the 
development of economies of larpc scale, sinple com- 
pnnv operations. One of the stated mandates to the 
Federal Power Commission was for it to assure *nn 
abundant supply of electric enerpy thmuphout the 
I'nited States with the irreatest possib’e economy and 
with repard to the proper utilization and conservation 
of natural resources.’ It! C. S. C. ''-4a. In the face 
of natural monopolies at retail and similar economies 
of scale in the suhtransinission of power. Conpress 
was forced to address the very problem raised bv 
this case—use of the lines of one company by another. 
One obvious sohdion would have been to impose the 
oblipations of a common carrier upon the power com¬ 
panies owniup lines capable of the wholesale trans¬ 
mission of electricity. Such a provision was originally 
included in the bill. One proposed section provided 
that: 

•It shall be the thit\ of every public utility to fur 
nisli enerpy to, e\chau • • enerpy with, and trails- 





init energy for any person upon reasonable 
request therefor . . . S 17-o, 74th Cong., 1st 
Sess., §213. 

“Another proposed provision was that: 

‘Whenever tin t o: mm .*> 1011 , alter notice ami op¬ 
portunity for hearing, finds such a. don necessary 
or desirable in the public interest, it may hv order 
direct i public utility to make a Minions, exten¬ 
sions, repairs, or improvements io or chances in 
its facilities, to establish physical connection with 
the facilities of one or more other persons, to 
permit the use of its facilities by one or more 
persons, or to utilize the facilities of, sell energy 
to, purchase energy from, transmit energy for, 
or exchange energy with, one or more other per¬ 
sons.’ ll/id. 

“Had these provisions been enacted, the Commis¬ 
sion would clearly have had the power to order inter¬ 
connections and wheeling for the purpose of making 
available to local power companies wholesale power 
obtained from or through companies with subtrans¬ 
mission systems. The latter companies would equally 
clearly have had an obligation to provide such services 
upon r piest. ^ et, after substantia! debate, the ( on- 
gross declined to follow this path. As the Senate 
report indicates in discussing 202 as enacted: 

•The committee is confident that enlightened self- 
interest will lead the utilities to cooperate with 
the commission and with each other in bringing 
about tin* economics which can alone be secured 
through the planned t lordination which has long 
been advocated by the most able and progressive 
thinkers on this subject. 

‘When interconnection cannot be secured by 
voluntary action, subsection (b) gives the Com- 
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ini : on 1 iinit«>< 1 authority to compel inter-state 
utiliiios to connect their linos and soil or exchange 
energv. Tin* power may only ho invoked upon 
oomplaint by a Stato oonunission or a utility sub¬ 
ject to the act.’ S. Hop. No. 021, 74th Cong., 
1st Sess., 4!>. 

“This legislative history, especially when viewed 
in the light of repeated subsequent congressional 
refusals to impose common carrier obligations in 
this area, indicates a clear congressional purpose 
to allow electric utilities to decide for themselves 
whether to wheel or sell at wholesale as they see 
fit." (Footnotes omitted.) 

Justice Stewart described the “subsequent Congressional 
refusals to impose common carrier obligations’’ as to wheel¬ 
ing in footnote 4, as follows: 

“See, c. //., S. 37)0 and 11. R. 2101, SSth Cong., 1st 
Sess., providing that: 

•Any certificate issued under the provisions ot this 
subsection authorizing the operation of transmission 
facilities shall lie subject to the condition that any 
capacity of such facilities not required for the trans¬ 
mission of electric energy in the ordinary scope of 
such applicant's business shall be made available on 
a common carrier basis for the transmission of other 
electric energy.’ 

This bill was re introduced as S. I4i2 and II. R. 2072 
in the Sdth Congress, 1st Session, and also failed to 
pass. See also S. 2140 and II. R. 7710, SPth Cong., 
1st Sess. 

“These bills were all reintroduced in the doth ('(in¬ 
gress, as was II. R. 12322, proposing an Electric 
Power Reliability Act that would have specifically 
provided the Commission with authority to oidei 
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wheelin'?. In the hist Congress, hills to establish an 
Eleetric Power Reliability Aet wore again introduced. 
Section :! of that proposed Act included a grant of 
authority for the FPC to order wheeling, see, c. ft., 
S. 1071, 91st Cong.. 1st Sess. Yet another hill. II. R. 
12585, hist Cong., 1st Sess.. included a very broad 
provision establishing open access to transmission net¬ 
works at reasonable rates. 

“The proposed Electric Power Reliability Act was 
reintroduced in the h2d Congress, 1st Session, as S. 
2h4 and H. R. 005. II. R. 125X5 from the hist Congress 
was also reintroduced, as IT. R. 0h<2, d-d ( ong., 1st 
Sess. Still another bill would have prevented pro¬ 
posed regional bulk-power supply corporations from 
contracting with an electric utility unless that utility 
‘permitfs] . . . the use of its excess transmission 
capacity for the purpose of wheeling power from 
facilities of such corporation ... to load centers of 
other electric utilities contracting to purchase electric 
power from such corporation.’ S. 2524, H. R. hhTh, 
<l2d Cong., 1st Sess., f 105 (c)(1)(B). None of these 
bills was enacted.” (410 U.S., at 5S0) 

Indeed, in the Congressional hearings which preceded the 
enactment ol I itle II ol the I'ederal 1 ower Ad in l.)5o, 
the precise question which is presented in the present case 
was posed as a hvpotJe-tical matter to Mr, l)e\ane, then 
the FPC Solicitor and one of the principal draftsmen of 
Title II. Mr. Do Vane testified as follows: 

“Mr. Wolverton. Cnder the provisions of this bill, 
would it be possible for till (io\eminent in any of 
its electric operations to utilize the transmission lines 
of private companies? 

“Mr. DeYane. N'o <ir; and I want to make that very 
definite; and if there is any doubt about it, so far 


as T am concerned. such amendment might he made 
as to make it clear. 

• • * 

“Mr. Wolverton. le t me suggest a possible situation. 
Your answer will clarify my mind considerahly as 
to the effect of this hill iii the particular instance: 
Assume that a municipality Imilt a plant for the gen¬ 
eration and distribution of electric energy: assume 
that a distant community is serviced by a company 
that comes under the regulation of this bill in that 
it procures its electric energy from outside of the 
State. Could the city which has constructed a plant, 
but has no transmission lines, utilize the system of 
transmission lines constructed b\ the private com¬ 
pany ? 

“Mr. DoVane. Xo sir.” Hearings on II.II. 54 l’I? before 
the Committee on Interstate and Foreign Commerce, 
TJ.S. House of Representatives, 74th Cong., 1st Sess., 
pp. 514-15 (11155). 

The FI’C itself has, in City of Pur is, Ki-ntucky v. Ken¬ 
tucky I'lilitii.' Co., 41 F.l’.C. 45 (lhtilt); Villa ye of Elbow 
Lake, Minui sola v. Otter Tail I’ou i r ('o»ipuny, 4ti F.l’.C. 
tiio, aftiruled Othi Tail l‘owi / Co. v. I l'( , 4“!( F.Ud “Mil 
(CA S 1!*70). ml. ib n. 4(11 I .S. t>47 ( 11(71 ); and South rn 
California Edi-on Company, 5(1 F.l’.C. s.'h! (1!»73), repeat¬ 
edly held that as a matter of law that it has no authority 
to compel wheeling (Protest and Petition, 14a-15a, quoted 
supra.). 

Indeed, before the FI’C in the present ease, Massona bus 
expressly admitted that the FI’C has no power to compel 
wheeling. (14a-15a) Accordingly, Mnssena has not even 
asked the FI’C to order Niagara to transmit power for 
Massena. 



In any event, the undisputed facts here demonstrate 
clearly that Niagara has not and could not have “refused” 
to wheel power for Massena. as Massena has alleged. I his 
is so because the essential conditions necessary to a real¬ 
istic discussion of a wheeling arrangement do not exist 
here. Thus, it is not and cannot now he known when such 
a hypothetical wheeling arrangement would begin, what 
its term would he, what the needs of Massena for power 
would he at the hypothetically relevant time, what the 
capability of the Power Authority of the State of New ^ork 
or other suppliers of power for wheeling to Massena would 
he at the hypothetically relevant time, or what the capa¬ 
bility of and other demands on Niagara's transmission 
facilities might he at the hypothetically relevant time. In¬ 
deed, Massena is presently only in the preliminary stages 
of a condemnation proceeding which is itsell presumably 
hut one early step in a program pursuant to which Massena 
may or may not ultimately he able to establish for itself a 
municipally-owned electric utility system. Accordingly, it 
would he imprudent and impracticable lor Niagara to 
either “refuse” or “agree” to what at present must neces¬ 
sarily lie a purely hypothetical “wheeling agreement with 
Massena. 

(]. //ore Should Hr /Vo hnrstitiiition Itictiuxe 
Thrre lx \o Jurisdiction In The //’/. Ilcrc 

The I<TC itself has stated, in Indiana <f- Michitjan Elec¬ 
tric Cow jut ii/i, 4!( K.IM'. 111. 5“ (1M7.1), at 1 ll.52-.13: 

“The Commission is reipiired to consider anticom¬ 
petitive issues in this rate proceeding and such issues 
should not he dismissed in a summary manner with 
no opportunity afforded these intervenors to lay the 
factual predicate for such allegations. Richmond and 
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Fort Wayne must, of course, go hegond sweeping 
generalisations of antieoinpetitin all> nations and 
ft) ust carry thv burden of proof to support such con¬ 
tentions. Such alienations must also lie consistent with 
this Commission’s jurisdictional authority under the 
Federal Power Act, including an appropriate showing 
that if such allegations are proven that any such 
anticompetitive conduct is not outweighed by the* 
overall public interest and that the Commission has 
the power to remedy such conduct. (Emphasis 
added; footnote omitted.) 

See also Southern California Edison Co., supra, and 
Florida Power and Light Co., fit) F.P.C. ICJfi (l!*<d). 

In Southern California Edison Co., supra, at the 

FPC commented upon Indiana <f' Michigan Electric ( 1 & 

M”): 

“The T&M order does not impose unreasonably strict 
pleading requirements but ratlmr sets forth guide¬ 
lines to insure that an antitrust issue is presented 
which is capable of resolution by this Commission in 
the context of the proceeding at hand. As the Su¬ 
preme Court in its Cull Slat <> Opinion clearly states, 
its ruling in that case is not to be interpreted as 
saying the Commission must always hold a hearing 
on The antitrust issue. The Court also noted, without 
objection, that the Court of Appeals had observed 
that the summary disposition oi the antitrust argu¬ 
ment in a proceeding might be acceptable provided 
such disposition does not go unexplained. Accord¬ 
ingly, our requirements in I&M are designed to elicit 
such information as is necessary in order for the 
Commission t<» determine whether a hearing is appro¬ 
priate on the antitrust issue. We then-lore do not 
believe we have burdened the parties with overly tech¬ 
nical pleading requirements.” (Footnotes omitted.) 


In Gulf Stal< s Ulilitu ■> Co. v. I CC. 411 I .S. < 47 (1973), 
ich. don. 413 U.S. 944 (1973). the Court citing Otter Toll 
Cower Co. v. / .-S'., supra, stated tluit til** 1' PC lias "the 
responsibility to consider. In appt 'opt late clreuinstances, 
the anti-competitive effects of regulated aspects ot inter¬ 
state utility operations . . 411 I'.S. at 7.’)S-.')9. (Km- 

pliasis added.) Of course, as discussed above (Point lit, 
supra), Otter Tall expressly states that the making of trans¬ 
mission agreements is Hot one ol the "regulated aspects ot 
interstate utility operations" subject to the jurisdiction ot 
the FPC. 

Further, in Gulf States, the Court went on to explain the 
term “appropriate circumstances,” stating, at 703, 7<53: 

“Our conclusion that, as a general rule, the Com¬ 
mission must consider anticompetitive consequences 
of a securitv issue under ' 304 does not mean that 
the Commission must hold a hearing on objections in 
every case. Neither does it mean that every allegation 
must be fully investigated regardless of its facial 
merit ...” 

• * * 

“On the basis of the record before us. we cannot 
say that, upon consideration of the objections raised 

in rejecting them summarily. Hut such summary ac¬ 
tion may not go unexplained in the face of the statu¬ 
tory obligation plant'd on the Commission under ' 304. 
The decision the Commission thus far has made pro¬ 
vides us with an inadequate explanation of its rea¬ 
sons for disposing of the Cities’ objections on their 
merits, if that in fact is what occurred.” 


In Gulf Stalls, the Supreme Court allirmed Citi) of La- 
fapette, Ca.v. SIIC, 454 F. 3d 941 (D.C. Cir. 1971). In City 
ol Lafai/etle, the Circuit Court (per l.eventhal, .1.) had re- 



versed tin* FPC’s summary dismissal of charges of anti¬ 
competitive practices on the ground that the agency’s 
reasons were not “dear on the record ...” 454 F. 2d at 
9515. The Circuit Court then outlined the agency’s duty on 
remand, stating, at 953, 955: 

•*[\V]e think it appropriate to say expressly that 
an agency is not required to hold hearings in matters 
where the ultimate decision will not he enhanced or 
sisted by the receipt of evidence. And as to inter¬ 
ventions raising anticompetitive issues we see no ob¬ 
jection in law to a disposition without hearing that 
is accompanied bv an explanation, supported in the 
record, that the intervenor’s contentions are too in¬ 
substantial or barren to indicate the existence of 
substantial anticompetitive issues, or to meet the re¬ 
quirement of a reasonable nexus between the activities 
challenged and the activities furthered by the appli¬ 
cation.” 

• * • 

“Where an agenev has some regulatory jurisdiction 
over operations, it must consider whether there is a 
reasonable nexus between the matters subject to its 

surveillai.and those under attack on anticompetitive 

grounds, Put the general doctrine requiring an agent v 
to take account of antitrust considerations dors not 
r.rh ml to a case like the one bef re us where the 
h h t;♦ r■ |- 1 piebli in :iii se- out of operations ol th e regu¬ 
lated company (past and projected) and the agency, 
here the SK (Inis not bn n //. rt n aim n i/iilutmit juris¬ 
diction orri oiirilitmus at tin roiiifnin//. (Emphasis 
added; citation omitted.) 

Here, as discussed above (Point I A. siifini), the only 
issue that has ever been framed for decision is whether 
or not the rate on the Con Kd-Xiagara transmission agree¬ 
ment "provides for just and reasonable rates consistent 
with the public interest.” No relationship lias ever been 




30 


suggested between the present investigation and the de¬ 
cision of that issue. Indeed, that issue ha* hoi decided: 
the rate was accepted for filing by the FIT and the Con 
Ed-Xiagara transmission agreement has been fully per¬ 
formed and has expired. I lie !• I‘( itself stated (afia) that 
no “reasonable and sullicient nexus" had been established 
by Massena between its charges and the rate before the 
FIT. 

Finallv, as discussed above (Point lit, supm), Niagaras 
alleged “refusal" to agree to wheel lor Massena is not 
subject to KPC jurisdiction. Thus, as stated in ( it/i of Lu- 
faifrltr, nitpra, at !>55, “|TJhe general doctrine requiring 
an agency to take account of anti trust considerations does 
not extend to a case like the one before us ..." 

Subsequent to the Supreme Court’s decision in Gulf 
Shit* n, the 1).C. Circuit decided Xortlit i n California I’oucr 
n V. I re, 514 F.-d 1*4 (l).C. Cir. 1!)75), cert. den. 

_ U.S.-(1975). There, on facts strikingly similar 

to those in the present case, the If.f. Circuit allirmed the 
FPC’s summary dismissal without hearing or investigation 
of allegations of an anticompetitive “scheme." The tacts 
were that the Pacific (las Electric Company (“PG&E") 
and the Sacramento Municipal I tilitics District (“SMI 1) ) 
bad entTweiTinto contract lor I lie ,-al(- «lfld exchange ul 
power and filed those contracts as rate schedules with the 
FPC. The Northern California Power Agency (“XCPA”) 
filed a protest and petition to intervene with the FPC. The 
Court stated, 514 F.Jd at l*b, 1*7, 1S8-SJ): 

“The gravamen of NCP.Vs complaint was that the 
P(bkE-SMFI) contracts were part of a scheme by 
PC1&E to inonopoli/e the generation o! electric power 
in northern and central California. Thus, N( PA re¬ 
quested that the Commission suspend the contracts, 






require 11 answer to its complaint, and hold a hearing 
on the issues presented. 

* * • 


“On June K. 1071, the Commission issued an order 
which, into ill in, accepted PC&F/s proposed rate 
schedules and dismissed XCPA s complaint. The 
Commission, recognizing that SMCD. a public agency 
of the State of California, is not subject to the Com¬ 
mission's jurisdiction and turther, “that section -01(h) 
of (he Federal Power Act | 10 l .S.t . y 'J4(b)|, care¬ 

fully limits [Commission] authority and that [Com¬ 
mission] jurisdiction does not extend to the “facilities 
used for the generation of electrical energy,’ . . . de¬ 
cided it was without jurisdiction to hear XCPA's com¬ 
plaint. 

• • • 

“The Commission then found the rate schedules just 
anti reasonable anil otherwise lawful under the Act 
and dismissed XCPA's complaint. XCPA promptly 
sought rehearing, which the Commission granted for 
purposes of further consideration on August 3, 1071. 
Almost two years later, the Commission issued its 
final order denying XCPA’s requested rehearing and 
stated again that it was simply without jurisdiction 
to remedy tin* alleged anticompetitive effects of the 
contracts. XCPA petitioned for review in this Court. 

• • • 

_ “Vf'PA .li<l not allege rate discrimination or that 

the proposed rates were unjust or unreasonable. ""'ll" “ 
did not even assert that the proposed rates were 
somehow a part of PtiAK’s alleged anticompetitive 
‘scheme’. XCPA sought only to have the contracts 
held unlawful unless and until the} provided lor in¬ 
creased capacity of SMI P's therm.'! units tor X( PA s 
use. The Commission simply does not possess the 
authority to order such capacity increases in SMCP's 
nuclear plants. 
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“NCPA responds to this analysis by maintaining 
that it did not ask the Commission to exercise juris¬ 
diction over SMUD but rather, to exercise the juris¬ 
diction it does have over PG&K to hold the contracts 
unlawful. NCI*A then asserts that the ‘contracts 
could be made legal’ if the Commission ordered them 
to be amended to accomplish NCPA’s requested relief. 

The dear import of such a procedure would neces¬ 
sitate the Commission doing indirectly what it cannot 
do directly. The Commission wisely avoided this pro¬ 
cedure. See Central West Utility ( o. \. FI C , -4/ b. 
2d 30C. (3rd Cir. 1057). 

“On the record in this case, we do not think that 
N(TA met its burden of showing a reasonable nexus 
between the alleged anticompetitive scheme of PG&E 
and the activities furthered by the PG&E-SMUD con¬ 
tracts filed as rate schedules, 'flic “transaction ap¬ 
proved here consisted onhi of the rates that PG&E 
will be charging SMUI). While the consequences of 
approving the rate schedules could possibly further 
the alleged anticompetitive scheme, NCPA neither 
challenged the rates nor asserted their particular 
relevance to the alleged scheme. Finally, the Com¬ 
mission’s jurisdictional reasons for not further in¬ 
vestigating NCPA’s charges appear well-founded. W T e 
question the wisdom of requiring the Commission to 
investigate that which it has no authority to remedy. 
Under these circumstances, we cannot say that the 
Commission’s summary disposition of NCPA s com¬ 
plaint was an abuse of discretion.’’ (Footnote and 
citations omitted; emphasis in original.) 

The Court then continues, in a footnote, 514 1“ .2d, at 1S9: 

“Without intimating any view of the possible 
merits, nl »m;\ of NCPA’s allegations against PG&E, 
we think it appropriate to suggest that existing anti¬ 
trust laws may well be the most beneficial means of 
airing NCPA’s grievances. See, e.g. Otter 'tail Power 
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Co. V. Cnited States, 411) r.S. 306, !>3 S.C’t. 1022, 35 
L.Kd. 2<1 359 (1973).” 

Indeed agencies not only may lmt should summarily dis¬ 
miss allegations of anticompetitive practices if the allega¬ 
tions are unsupported and/or the alleged practices are not 
within the agency’s jurisdiction. In Federal 7 fade Com¬ 
mission v. American 'l^ntmcco Co., 264 I'.S. 29^ (1924), 
the Federal Trade Commission claimed, pursuant to its 
powers under the Federal Trade Commission Act to inves¬ 
tigate and prevent the use of unfair methods of competition 
in commerce, and pursuant to complaints made to the 
Federal Trade Commission that respondents were engaged 
in using such methods, that it had "an unlimited right ol 
access to the respondents’ papers with reference to the 
possible existence of [such] practices ...” 264 U.S., at 305. 
The Court, per Justice Holmes, resoundingly rejected the 
Federal Trade Commission’s claim, stating, 264 U.S. at 
305-06: 

“Anyone who respects the spirit as well as the letter 
of the Fourth Amendment would be loath to believe 
that Congress intended to authorize one of its subord - 
nate agencies to sweep all our traditions into the fire, 

. . . and to direct fishing expeditions into private papers 
on the possibility that they may disclose evidence of 
crime. We do not discuss the question whether it 
could do so if it tried, as nothing short of the most ex¬ 
plicit language would induce us to attribute to Con¬ 
gress that intent. The interruption of business, the 
possible revelation of trade secrets, and the expense 
that compliance with the Commission’s wholesale de¬ 
mand would cause are the least considerations. It is 
contrary to the first principles of justice to allow a 
search thr» igh all the respondents’ records, relevant 
or irrelevant, in the hope that something will turn up.” 
(Citations omitted.) 
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Further, the investigation instituted by the orders which 
are under review here must be recognized and treated as 
a ghain. It exists nly to “explore [Massena’s] allegation’ 
(Sda). The FPC’s role here has been strictly passive, leav¬ 
ing the full initiative for the direction and prosecution of 
this investigation with Massena. The only conclusion that 
can be drawn is that but for Massena’s unsupported alle¬ 
gations against Niagara, there wotdd he no investigation 
at all. 

In this regard, it must be repeated that Massena has been 
able to make only one specific factual allegation against 
Niagara, which is that Niagara “refused” to commit itself 
to some hypothetical future agreement to wheel power for 
Massena’s as-yet-nonexistent municipal utility. This al¬ 
leged wrong, if any facts can ultimately be shown to sup¬ 
port its existence, should, we submit, be redressed in a 
private antitrust action in a Federal District Court. See, 
Otter Tail Power Co. v. U.S., supra; Northern California 
Power Agency v. I PC, supra. In such an a..taction, 
the parties would stand on an equal footing under the Fed¬ 
eral Hides of Civil Procedure and the fact would be 
clear to the public eye t! at this is really a contest between 
Massena and Niagara, not between Niagara and the gov¬ 
ernment.* 


* The potential for corporate “blackmail” in the abuse by pri¬ 
vate parties of the class action device has been recognized. See 
Handler, “The Shift From Substantive to Procedural Innovations 
in Anti-Trust Suits The Twenty-Third Annual Antitrust Review,” 
Col.L.Rev. 1 (1971), at 9. 

Also, the effects of tarnishing in the public view targets of 
government investigations, even if the investigation itself should 
ultimately lead to no further government action, has been noted 
as lo grand jury subpoenas. See, I S. v. Dianisin, • '0 US. 1 
l!»7.|) : I S. \. Mura, 110 I'.S. 1!) I lit":!), Justice Marshall dissent¬ 
ing, at 43-44. 


C 
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In sum, the FPC investigation here (ft) yields the FTC’s 
investigatory machinery to Massena’s private use and 
purnoses in a classic fishing expedition, (b) addresses a 
subject—the decisions of Niagara to make or not make 
wheeling agreements—which Congress lifts expresslj and 
repeatedly excluded from the FTC’s jurisdiction, and (c) 
responds to an alleged wrong— Niagara’s “refusal” to wheel 
for Massena—which the FTC has no authority to remedy. 
Accordingly, we urge that Niagara’s motion before the 
FTC to dismiss the investigation should have been granted 
and that the FPC erroneously issued the subject orders 
denying Niagara’s motion. 

i 

t 

CONCLUSION 

• 

The subject orders should be reversed. 

Respectfully submitted, 
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